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The Department of Planning and Budget (DPB) has anayzed the economic impact of this
proposed regulation in accordance with Section 9-6.14:7.1.G of the Administrative Process Act
and Executive Order Number 25 (98). Section 9-6.14:7.1.G requires that such economic impact
andysesinclude, but need not be limited to, the projected number of businesses or other entities
to whom the regulation would gpply, the identity of any localities and types of businesses or
other entities particularly affected, the projected number of persons and employment positionsto
be affected, the projected costs to affected businesses or entities to implement or comply with the
regulation, and the impact on the use and vaue of private property. The analys's presented
below represents DPB’ s best estimate of these economic impacts.

Summary of the Proposed Regulation

The Code of Virginia mandates background checks for criminal convictions and founded
complaints of child abuse and neglect for persons working in child welfare agencies. The Code
prohibits operating, volunteering, or working at a child welfare agency for persons who have
certain convictions or afounded complaint of child abuse or neglect.

The Department of Socid Services (DSS) proposes to reped its Regulation for Criminal
Record Checks for Child Welfare Agencies (22 VAC 40-190) and replace it with the proposed
regulation, Minimum Sandards for Background Clearances for Child Welfare Agencies (22
VAC 40-191). The new regulation incorporates statutory requirements mandated by the 1998
Generd Assembly.

Estimated Economic Impact
This regulation prohibits the licenang, approvd, regigtration, and exemption of facilities

when designated persons associated with the facility have certain crimind convictions or have
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ever been the subject of afounded complaint of child abuse or neglect. Thisisintended to
protect children who are in the care of child welfare agencies based on the presumption that
persons with convictions involving crimes againg minors, violence and sex offenses, or with a

founded complaint of child abuse or neglect, are more likely to endanger or harm children.

Housekeeping Changes

Theftitle of the revised regulation has been changed to more clearly identify the content
of thisregulation. Severa definitions and provisons have been updated or clarified. The
regulation has aso been reorganized to diminate duplication and to flow more smoathly.
Although these changes may make the regulation easier to understand and more ussful for the
regulated community, they will not have any significant economic consegquences.

Background Clear ance Reguirements

Prior to 1998, child wefare agencies were required to obtain crimina background checks
and sworn disclosure statements for al personnd. The 1998 General Assembly mandated that
child abuse and neglect centra registry reports be conducted aswell. This requirement only
affected rdigious exempt child day centers and the staff of child-placing agencies, asthefacility
regulations for dl other child wefare facilities dready required central registry checks.

The definition of barrier crimes, which are crimes that automaticdly bar an individud
from employment or volunteer sarvices a a child welfare fadility,* was expanded by the 1998
Generd Assambly and darified to include prior adult convictions, juvenile convictions, and
adjudications of delinquency aswell. The sworn disclosure statement was expanded to cover
these additiond offenses. All of these statutory changes became requirements effective duly 1,
1998. Asde from making the regulation consistent with Code, there will be no economic impact

since there will be no change in current practice.

1 In addition, barrier crimes prohibit licensure or registration of achild welfare agency if the applicant for licensure
or registration has been convicted of any specified offenses, and in the case of afamily day home, if any other adult
living in the home has been convicted of same. Barrier crimes also prohibit achild day center from operating under
religious exemption from licensure if any other person officialy involved in the operations of the center has been
convicted of same.
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I ndividuals Required to Obtain Background Clear ances

Facility Personnel

The exiging regulation requires background clearances on dl personnd hired a afacility
regardless of role, service, age, function, or duration of employment &t the facility. Employees
aso include those individuas hired through a contract to provide services for the facility.

The revised regulation clarifies which employees, contract employees, and officers and
board members must obtain background clearances. This has been done through qudifications
of the definitions of employee, contract employee, officer, board member, and people “involved
in the day-to-day operations of the center.” Under the revised regulation, the only employees,
contract employees, officers, and board members who will be required to obtain background

clearances are those who will be:
(@ Alone with, in control of, or supervising one or more children or

(b) Involved in the day to day operations of a center, defined as “in a supervisory or
management position, making daily decisions regarding the operation of the center, or
counted by the center for purposes of staff-to-children ratios.”

Contract employees who have agreements with the parent, rather than the child welfare
facility, but who ddiver the service to the child at the facility must obtain background clearances
aswdl. Volunteerswho are done with children in the performance of their duties, with the
exception of parent-volunteers, are required to have background clearances. The proposed
regulations aso specify that officers and board members receive background clearances prior to
assuming their post rather than within 21 days, asis currently dlowed. Examples of employees
who would potentialy no longer be required to obtain a background clearance would be ajanitor
or cook who works at a center, contract staff such as electrician or gardener, a person employed

for aspeciaty service such aproviding music lessons, or a secretary at a center.

These revisons reduce the number of individuals required to obtain background
clearances and eliminate the $20 expense of obtaining background clearance reports ($15 for a
crimina record check, $5 for a child abuse and neglect centrd registry report) for saff who will
not be alone with, in control of, or supervisng one or more children or involved in the day-to-
day operations of the facility. On the other hand, there may be some additiona risk as not every
person who is hired by, or worksin, a child welfare facility will have had a background check.
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Thereisno empirica evidence available, however, to assess the degree, if any, of that additiona
risk.

Facility Residents

The proposed regulations require complete background clearances on dl adults (persons
age 18 years or older) residing in afamily day home; an independent foster home; or an adoptive
or foster home approved by alicensed child-placing agency. Persons age 14 or over who reside
in alicensed family day home, a voluntarily registered family day home, or afamily day home
gpproved by afamily day system are required to have a central registry report. No sworn
disclosure statement or criminal record report is required until the person turns age 18.

The facility regulations governing these providers dready include severd of the proposed

background clearance requirements. The only providers who will incur new costs will be:

(a) Foster and adoptive homes approved by alicensed child-placing agency and licensed
independent foster homes who will have to obtain crimina record and central registry
reports for adult resdents at (1) initid licensure, (2) when a person age 18 or over
begins resding in the home, or (3) a person residing in the home turns age 18; and

(b) Family day homes gpproved by licensed systems who will have to obtain centra
registry checks for resdents at (1) initid licensure, (2) when a person age 14 or over
begins resding in the home, or (3) aperson residing in the home turns age 14.

(c) Voluntarily regigtered family day homes who will have to obtain centrd registry
checksfor residents, age 14 to 18, at (1) initid licensure, (2) when a person age 14 or

over begins resding in the home, or (3) a person residing in the home turns age 14.

The cogt of the crimina record report is $15 per person; the cost of a child abuse and
neglect central registry report is $5 per person. As of March 2000, DSS reported there were
approximately 3,100 foster and adoptive homes approved by licensed child-placing agencies,
four licensed independent foster homes, 1,047 voluntarily registered family day homes, and 240
family day homes gpproved by licensed sysems. There is no estimate of how many resdentsin
each facility these requirements will affect or how much, if any, additiond safety these
background checks will provide for children residing in these homes.
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Background Clearance Documentation

The proposed regulations provide increased flexihility regarding the use of verified
copiesingead of origina clearance reports. Specifically, for contract employees and substitute
gaff from temporary agencies, the regulations alow the background clearances to be viewed,
verified, and copies maintained. Verified copies of reports will also be alowed at non-primary
places of work for individuas who work a multiple facilities. These changeswill dightly
reduce cogts for individuas who no longer have to obtain duplicate origina background
clearance reports while maintaining the same level of assurance that those individuds have no
disqudifying backgrounds.

The current regulations alow acceptance of background clearances that are not dated
more than 90 days prior to the date of employment. The proposed regulations dlarify thet this
90-day provision includes officers, board members, and licensees. For contract employees and
subgtitute staff from temporary agencies, the new regulations alow a background clearance to be
accepted if it is not dated more than 12 months prior to the date of when the contractor begins
providing services a the facility. The regulations extend the period for aleave of absence from 6
months to 12 months before new background clearances are needed. This change will
specificaly benefit programs that employ students for the summer. Individuds leaving afacility
will now be alowed to take their origina crimina record report if it is not more than 90 days
old.

These changes reduce cogts for child welfare facilities and employees by not requiring
new or duplicate checks when vadid clearances are available. The disadvantage of more flexible
guiddinesisthat it will not be known if a disqualifying action occurred since the report was
issued. Thelikelihood of such actions occurring during thet time period is unknown and, while
any additiona risk for children is probably quite smdl, there is no data available on this matter.

M iscellaneous Changes

The proposed regulation includes requirements that people subject to background checks
be informed that one is being done, and people denied licensure, employment, or volunteer
sarvice due to adisqudifying background are to be given acopy of the report.
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A waiver request processis also established for people disquaified due to a child abuse
or neglect founded complaint or felony conviction within the last five years with the redtriction
that certain convictions cannot be waived. Each case will be evaluated by a designee of the
Commissioner of the Virginia Department of Socid Services who may grant the waiver if he
determines that the person is of good mora character and reputation and the waiver would not
adversdly affect the safety and well being of children in the person’s care. The proposed
regulations also state that the facility shall provide a copy of the waiver to every parent and
guardian of the children initscare. To the extent thet this provison dlows flexibility for
individuas with extenuating circumstances without compromising the safety and well being of
children in the fadility, it has the potentid to result in a postive net economic benefit.

Businesses and Entities Affected
There are approximately 7,147 facilities affected by this proposed regulation.

Localities Particularly Affected
No locdlities are particularly affected by the proposed regulation.

Projected Impact on Employment
The proposed regulation is not anticipated to have a sgnificant effect on employment.

Effects on the Use and Value of Private Property
The proposed regulation is not anticipated to have a sgnificant effect on the use and
vaue of private property.



